Ms Lisa Morina
Durham County Council
Planning Development Central/East
Room 4/86-102
County Hall
Durham
DH1 5UL

City of Durham Parish Council
Office 3 D4.01d
Clayport Library
8 Millennium Place
Durham
DH1 1WA
26 May 2020

Dear Ms Morina,
DM/20/01124/FPA | Retention of use of land for 2 car parking spaces. | Land To South Of Flass
Vale House Ainsley Street Durham DH1 4BJ
The City of Durham Parish Council Planning Committee looked at this application at its meeting on
the 15th March 2020 and resolved to object to it. As this application is more complicated than it
appears at first sight, the Parish Council asks, if you are minded to approve this application, that it
be taken before the appropriate County Planning Committee.
These are the grounds for our objection:
First: it is in direct contravention of City of Durham Saved Policy T21 which says that
The Council will seek to safeguard the needs of
1. Existing footpaths and public rights of way are protected…

walkers

by

ensuring

that:

This policy has its equivalent in the new County Durham Plan, where Policy 27 includes
Public Rights of Way
Development will be expected to maintain or improve the permeability of the built environment and
access to the countryside for pedestrians, cyclists and horse riders. Proposals that would result in
the loss of, or deterioration in the quality of, existing Public Rights of Way (PROWs) will not be
permitted unless equivalent alternative provision of a suitable standard is made. Where diversions
are required, new routes should be direct, convenient and attractive, and must not have a
detrimental impact on environmental or heritage assets.
This paragraph is not the subject of any Main Modifications. Therefore, no matter what stage the
County Durham Plan has reached when this application comes to be determined, there is a
continuity of protection for public rights of way.
We refer you to the email that I sent on 18 May which, together with its attachments, should be
considered as part of this representation and uploaded to the Planning Portal. These show that the

application site was, in 1854, a public highway and that it remains as such to this day. in all probability
it has been a public highway for the past 250 years or more (it is shown on a map of 1754 in the
County Records office – see Appendix 1).
The applicant acknowledges (paragraph 2.3 of the Heritage Statement) that a public footpath runs
past Flass Vale House leading from Ainsley Street to Mowbray Street and Flass Street. However, the
width of this path is not the 1.2 metres shown on the applicant's site map, but the full width of this
part of Ainsley Street, the historic Flass Lane, which amounts to 7 metres or more. The applicant has
appropriated this part of the highway to build these parking spaces. The existing and emerging
policies are clear and both lead to the same conclusion, that this application should be refused.
Should the applicant venture that the full width of the highway is not required, we would point out
that (a) an application under S247 of the Town and County Planning Act to stop up the highway will
be necessary, and this has not been lodged as far as we know; (b) any such application will be
resisted; (c) the remaining width is not adequate for pedestrians; and (d) as the submission from
Mrs Hein-Hartmann shows, the full width of the highway is needed for maintenance vehicles.
Secondly, there is the matter of the sustainability of the site. When this application came before
committee in February 2016 much was made of the accessibility of the site to cyclists and
pedestrians and to the proximity to public transport links. This was why the development only
needed 10 parking spaces – fewer than the usual recommendations. (Ref para 4.3 and 6.1.8 of the
Design and Access Statement for one of the original applications DM/15/03700/FPA) The committee
report for the other original application (4/04/1300/FPA is even more specific) “The lack of specific
or on site parking facilities are consistent with Local Government Policies to reduce reliance on
motor vehicles” Thus the original applications were recommended for approval with a nod to
environmental concerns, concerns that this developer is trying to circumvent. Given climate change,
air pollution and DCCs hope to be carbon neutral by 2050 surely it would be folly to encourage more
cars onto Durham’s roads. This view is supported by NPPF paragraph 8.
Thirdly, the application site is within the Durham City Conservation area and as such is protected by
City of Durham saved policies pertaining to conservation areas. This application is contrary to policy
E6.1 c and d and E22.1 because the materials used to mark out these spaces are neither sympathetic
nor appropriate for this street. According to some authorities this land is part of the Neville’s Cross
Battlefield site and would thus be protected by Saved Policy E25.
Furthermore the application site is in very close proximity to the Redhills Miners Hall, a Grade II
listed building. This means that this application has to conform to Saved Policy E23. The Heritage
Statement for one of the original applications (15/3700) states in paragraph 7.4 “Whilst the site only
forms a minor part of the setting of the Miners Hall particularly in winter. When the scheme is
glimpsed from the grounds it will represent an improvement” It is our contention that the
landscaping for these parking spaces does not represent an improvement to the view for the reasons
given above.
The above saved policies from the City of Durham Local Plan are continued in Policies 30 and 45
from the new County Durham Plan which is currently subject to consultation for its proposed Main
Modifications.

We note the assertion at part 25 of the application form that all reasonable steps have been taken
to find out the names and addresses of anyone else who was the owner of the land in question. To
us it would be reasonable to ask the Highways Authority and the neighbouring landowners, including
the Durham Miners’ Association. The DMA have advised us that they have not been approached.
Finally, we consider the Heritage Statement. It is not clear how much of this is relevant to the
planning application, but there are a number of matters in it which cannot go unchallenged. The
numbers below are from the Statement:
5.1 Flass Lane is also shown on Thomas Forster’s map of 1754 (Appendix 1), and also the Sanitation
Map, showing the proposed boundary for the purposes of the Public Health Act of 1849 (Appendix
2), which ran down Flass Lane. This was drawn in the decade before the railway came to this part of
Durham. Both of these maps are held by the County Records office and are available online.
5.2 Maps from the railway archives, already provided to the Council and the applicant, show that
part of Flass Lane, but not the applicant’s site, was stopped up to facilitate the construction of the
railway line. Flass Street and the steps from the remaining part of Flass Lane would have been built
at this time.
5.5 (first use) This shows the removal van parked on the highway which is not made up.
5.5 (second use) As Mr Cornwell’s representation shows, the ‘portacabin’ was placed on the public
highway and the local residents’ group, the Crossgate Community Partnership, asked the Council to
remove it, which it eventually did. Appendix 3, a Google StreetView dated May 2009, shows this.
Although the applicant has asserted that “…the container was lawfully situated on their land,” it is
clear that from the application form, part 25 that the applicant cannot find the owner and the land
is unregistered. When the applicant purchased the land from Elliotts this transaction would have
had to have been registered with the Land Registry. We conclude, therefore, that the applicant does
not own this land.
5.6 It is not clear how, given that the applicant does not own the land, they persuaded the developer
of the Village@The Viaduct to pay them for the use of the land.
5.7 The photograph shows the car parked on the highway and well to one side.
5.8 Noted
5.9-5.11 This describes the development for which the retrospective permission is now being
sought.
5.12 In other words, the applicant does not in fact own the land.
6.3 The character of the Conservation Area was impacted by the unauthorised use of the highway,
to such an extent that the Crossgate Community Partnership complained to the Highways Authority
and secured the removal of the container. It would be a retrograde step to authorise this continued
blight.
7.1 The development (not “change of use”) impedes access further down the lane from which views
of the Miners’ Hall may be obtained. There are plans to tidy this up to improve the view.

7.2 The development is an inappropriate intrusion which does harm the conservation area.
7.3 As shown above, neither the requirements of the saved policies nor the new policies in the
impending County Durham Plan are met.
Appendix 1 has already been commented on.
Appendix 2: It would have been helpful had the applicant also included a copy of the Council’s letter
of 10 August and also the Council’s response to this letter of 23 August. It is now clear that the
assertion that the container was on their land cannot now be substantiated.
In conclusion therefore the Parish Council asks you to refuse this application because it does not
protect footpaths and rights of way, and so does not meet the requirements of Saved Policy T21 of
the City of Durham Local Plan or Policy 27 of the County Durham Plan, whichever is in force when
this application is determined. It also fails to meet policies for the protection of the conservation
area and historic buildings and sites, as required by Saved Policies E6.1 c and d and E22.1, E23 and
E25, and Policies 30 and 45 from the new County Durham Plan.
As stated at the outset, the Parish Council asks, if you are minded to approve this application, that it
be taken before the appropriate County Planning Committee.
Yours sincerely,

Adam Shanley
Clerk to the City of Durham Parish Council

APPENDIX 1

Thomas Forster’s map of 1754

Thomas Forster’s map of 1754 (detail, with Flass Lane highlighted)

APPENDIX 2

1849 Sanitation map

1849 Sanitation map (detail)
APPENDIX 3

Google StreetView, May 2009

